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L INTRODUCTION

1. On October 13, 2010, the United States Department of the Interior (“Interior”)
published notice of a Record of Decision for the Imperial Valley Solar Project and
Amendment to the California Desert Conservation Area Land Use Management Plan
(hereinafter, the “Imperial Valley ROD”). 75 Fed. Reg. 62853.

2. The Imperial Valley ROD was signed on October 5, 2010 by the Secretary of
the Interior Ken Salazar and on October 4, 2010, by the Director of the Bureau of Land
Management Robert Abbey.

3. The Imperial Valley ROD approves issuance of a right-of-way to a private
corporation for the development of a utility-scale 709-megawatt solar power project (the “IVS
Project”) on 6,144 acres of public lands that contain hundreds of cultural resources eligible
and potentially eligible for listing on the National Register of Historic Places, and that are
home to sensitive biological resources and species proposed for listing on the Endangered
Species Act, such as the Flat-Tailed Horned Lizard.

4. The public lands that are the subject of the Imperial Valley ROD are within the
traditional territory of the Quechan Indian Tribe and contain cultural and biological resources
of significance to the Tribe, its government, and its members.

5. The public lands that are the subject of the Imperial Valley ROD are located
within the California Desert Conservation Area and have been designated by the Department
of the Interior as Class-L “Limited Use” lands, which are designated to “protect sensitive,
natural, scenic, ecological, and cultural resource values” and are required to be “managed to
provide for generally lower-intensity, carefully controlled multiple use of resources, while
ensuring that sensitive values are not significantly diminished.” California Desert

Conservation Area Plan (CDCA Plan), p. 13.
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6. The proposed I'VS Project, once completed, will consist of 30,000 independent
“Suncatcher” facilities spread across 6,144 acres of public land and will be either the largest or
one of the largest solar power utility developments in the United States.

7. Interior’s issuance of a right-of-way, and amendment of the CDCA Plan, for the
purpose of permitting construction and operation of the IVS Project on these specific Class L
lands, and permitting the destruction of sensitive resources on these lands, is unlawful.

8. The IVS Project is only one of many large solar and renewable energy projects
located on California desert lands that have recently been approved, or are under consideration
for approval, by Interior.

9. The administrative process leading up to the execution and implementation of
the Imperial Valley ROD, including Interior’s inadequate evaluation of the cumulative impact
of the IVS Project in conjunction with the multitude of other large-scale commercial solar,
wind, and other energy projects planned in and around the California Desert Conservation
Area; and the failure to complete an evaluation of impacts to cultural resources under NEPA
and Section 106 of the National Historic Preservation Act prior to issuance of the Imperial
Valley ROD, was unlawful.

10.  The Tribe seeks a declaratory judgment that the United States Department of the
Interior, the Bureau of Land Management, and its officials, officers and agents (collectively
“Interior”) have violated and are violating federal laws, regulations, and policies including the
Federal Land Policy and Management Act (FLPMA); National Historic Preservation Act
(NHPA); National Environmental Policy Act (NEPA); Administrative Procedures Act (APA);
and the California Desert Conservation Area Land Use Management Plan (CDCA Plan) by
approving, executing, and implementing the Imperial Valley ROD.

11.  The Tribe seeks an order vacating the Imperial Valley ROD including the
Amendment to the CDCA Plan; an order permanently enjoining issuance of a right-of-way and

Notice to Proceed for the IVS Project on these Class L lands; and an order permanently
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enjoining amendment of the CDCA Plan for development of the IVS Project on these Class-L
lands.

12.  To avoid irreparable injury to the Quechan Indian Tribe and the cultural and
biological resources of concern pending completion of this litigation, the Tribe seeks
preliminary injunctive relief to enjoin any issuance of a right-of-way or Notice to Proceed,
enjoin any ground-disturbing activities authorized under a Notice to Proceed, and enjoin any
further implementation of the Imperial Valley ROD.

IL JURISDICTION AND VENUE

13. This action involves claims arising under federal laws including the

Administrative Procedures Act, 5 U.S.C. §§ 551 ef seq., the National Environmental Policy
Act, 42 U.S.C. § 4321 ef seq., the National Historic Preservation Act, 16 U.S.C. § 470 ef seq.,
the Federal Land Policy and Management Act, 43 U.S.C. § 1701 ef seq., and the Declaratory
Judgment Act, 28 U.S.C. § 2201. The Court has jurisdiction over this action pursuant to
5U.S.C. §702,28 U.S.C. § 1331, and 28 U.S.C. § 1362, as this matter is an action brought by
an Indian tribe with a governing body duly recognized by the Secretary of the Interior and
arising under the Constitution, laws, or treaties of the United States.

14.  Pursuant to 28 U.S.C. § 1391(e), venue is proper in this Court, the United States
District Court for the Southern District of California, because this action relates to federal
lands located within this judicial district and a substantial part of the events giving rise to the
claims occurred in this judicial district.

III. PARTIES

15.  Plaintiff Quechan Indian Tribe (herein, the “Tribe”) is a federally-recognized
Indian tribe with a governing body recognized by the Secretary of the Interior. The lands and
resources of the Fort Yuma Indian Reservation were reserved to the Tribe through the

Executive Order of January 9, 1884, as modified by Executive Order of December 19, 1900,
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and confirmed by Secretarial Orders of December 20, 1978, and February 6, 1981. 46 Fed.
Reg. 11372, 11373 (1981).

16. By filing this action, the Tribe does not waive its sovereign immunity and does
not consent to suit as to any claim, demand, offset, or cause of action of the United States, its
agencies, officers, agents, or any other person or entity in this or any other court.

17.  Defendants are the United States Department of the Interior; Bureau of Land
Management; Ken Salazar, Secretary of the Interior; Robert Abbey, Director, Bureau of Land
Management; Teri Raml, District Manager, BLM California Desert District, and Margaret
Goodro, BLM Field Manager, El Centro Field Office.

18.  Defendant United States Department of the Interior is responsible for
administration and management of federal lands, including those lands under the jurisdiction
of the Bureau of Land Management.

19. Defendant Ken Salazar is Secretary of the United States Department of the
Interior and named herein in an official capacity.

20. Defendant Robert Abbey is Director of the United States Bureau of Land
Management and named herein in an official capacity.

21. Defendant Teri Raml is District Manager of the United States Bureau of Land
Management California Desert District Office and named herein in an official capacity.

22.  Defendant Margaret Goodro is Field Manager of the United States Bureau of
Land Management El Centro Field Office and named herein in an official capacity.

V. GENERAL ALLEGATIONS

A. Interest of the Quechan Tribe

23.  For thousands of years, the Quechan Tribe and tribal ancestors traditionally
occupied, traveled, traded, and utilized resources within a broad geographical area located

within the desert lands of modern-day Arizona and Southern California.
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24. By Executive Order of January 9, 1884, President Arthur set aside
approximately 45,000 acres of traditional land of the Quechan Tribe within the state of
California as a Reservation for the Quechan Indian Tribe. Such land is located along the
Colorado River adjacent to present-day Yuma, Arizona. As a result of changes in the channel
of the Colorado River, a portion of the Fort Yuma Reservation now lies within the state of
Arizona. The Reservation borders Baja California, Mexico to the south. There are
approximately 3,500 members of the Quechan Tribe, many of whom live on the Fort Yuma
Reservation or in the town of Winterhaven, California and the city of Yuma, Arizona, both of
which are contiguous to the Reservation boundaries.

25.  The Tribe is unique because it is still located within its adjudicated traditional
territory. The Tribe was not moved or conquered by Spain, Mexico, early Yuma settlers, or
the United States, although the Tribe’s original land base has been significantly diminished.

26. The Tribe’s traditional territory extends beyond the Reservation’s exterior
boundaries, encompassing lands that are the subject of this action. The western traditional
territory of the Tribe extended to the area surrounding California’s Cahuilla mountains.

27.  Interior has acknowledged the traditional use of the IVS Project area by
Quechan ancestors. See Draft EIS (re IVS Project), C.2-40 through C.2-45.

28.  Protection of the Tribe’s cultural heritage is of significant importance to the
Tribe. The Tribal Council established the Quechan Cultural Committee to promote, protect,
and preserve Quechan culture, language, religion, history, and ancient sites and artifacts and to
advise the Tribe on matters relating to such things. The Committee includes tribal elders
selected to protect Quechan history, identity, and spiritual practices. The Committee works
closely with the Tribe’s Historic Preservation Officer and the Tribal Council to ensure
protection and preservation of cultural resources of significance to the Tribe, whether located

within or outside Reservation boundaries.
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29.  The Tribe’s cultural resources are historically and culturally interrelated and
interconnected over many miles of desert land within the Tribe’s traditional territory, within
and outside the exterior Reservation boundaries.

30.  Cultural resources of significance to the Tribe are located on the lands that are
the subject of this action and adjacent lands.

31.  Destruction or damage to any one cultural resource contributes to destruction of
the Tribe’s culture, history, and religion. Injury to the Tribe’s cultural resources causes injury
to the Tribe and its people.

32.  The Tribe has repeatedly expressed its concern to Interior with regard to
protection and preservation of the resources located within the IVS Project area.

33.  The Tribe, at the direction of the Tribal Council and support of the Cultural
Committee, has participated in the administrative process relating to the IVS Project to
identify the importance of the Project area and to advocate for preservation of the Project area
in a manner consistent with FLPMA, the CDCA Plan, the NHPA, and other federal cultural
resource protection laws, regulations, and policies.

34. The Tribe’s interest in this action is not limited to cultural resources. The Tribe
and its members also have an interest in preserving the quality of the land, water, air, fauna,
and flora within the Tribe’s traditional territory, within and outside the Reservation.
Specifically, the Tribe is concerned with impacts to the habitat of Flat Tailed Horned Lizards
on lands proposed for development, as the lizard is a central part of the Tribe’s creation story.

B. General Allegations Regarding the NEPA Process for the Imperial Valley ROD.

35. On October 17, 2008, Interior published Notice of Intent to Prepare an
Environmental Impact Statement related to the applicant’s request for a right-of-way to
construct the IVS Project on BLM-administered public land.

36.  On February 22, 2010, Interior published a Draft Environmental Impact

Statement (DEIS) for the IVS Project.
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37. The DEIS confirms that the IVS Project is proposed for development in an area
of high cultural sensitivity. The DEIS reports that 432 cultural resource sites were identified
in the Project area and that the Project “may wholly or partially destroy all archaeological sites
on the surface of the project area.” DEIS, at C.2-106. The Final EIS identifies 459 sites in the
Area of Potential Effects. FEIS, at 4.5-1.

38.  The DEIS acknowledges that Interior did not determine the historical or cultural
significance of the sites within the Project area. DEIS at C.2-130. Similarly, no NHPA-
eligibility determinations occurred prior to completion of the FEIS. FEIS, at 4.5-1.

39.  The Tribe submitted comments on the DEIS on May 17, 2010, which
recommended that Interior should deny the right-of-way application and not amend the CDCA
Plan given the destruction that would occur to cultural and biological resources.

40.  Interior could not and did not adequately analyze, or give a “hard look” to the
cultural impacts of the IVS Project in its Draft and Final EIS, because Interior lacked
information on the number of resources present in the Project area, the eligibility of those
resources for listing on the National Register, and the significance of the resources to the
affected tribes, including the Quechan Tribe.

41.  According to the DEIS, approximately one million acres of land are currently
proposed for foreseeable solar and wind energy utility development on southern California
desert lands. DEIS, page ES-31.

42.  The DEIS failed to provide substantive analysis of the cumulative impact to
cultural resources resulting from the development of the IVS Project in conjunction with other
existing and foreseeable energy developments on California desert lands. The cumulative
impacts analysis contains only general and conclusory statements. This deficiency is repeated

in the Final EIS.
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43.  The Tribe’s comments highlighted the inadequacy of Interior’s analysis of the
cumulative impact of the IVS Project in conjunction with other known and foreseeable energy
developments proposed for California-desert lands.

44.  Interior published its Final EIS on July 28, 2010.

45.  The Final EIS failed to address the Tribe’s comments, failed to substantively
evaluate the cumulative impacts to the resources located on California desert lands and the
California Desert Conservation Area resulting from approximately one million acres of new
energy development; and failed to give a “hard look” at the impacts that the IVS Project would
have on the cultural resources of the Class L lands at issue here.

46.  The Final EIS could not provide decision-makers with necessary information on
the cultural significance of the Project Area or the IVS Project’s impact on NHPA-eligible
cultural resources, because the Final EIS was drafted prior to any determinations of NHPA-
eligibility and prior to meaningful tribal consultation. See FEIS, at 4.5-1 (confirming that
“evaluations regarding the eligibility of the 459 resources in the Area of Potential Effects for
listing in the National Register of Historic Places (National Register) have not yet been
completed”).

C. General Allegations Relating to the NHPA Process For the Imperial Valley ROD.

47.  Interior approved the Imperial Valley ROD prior to completing the steps
required by Section 106 of the NHPA and the regulations at 36 CFR Part 800. Instead,
Interior has attempted to defer its obligation to comply with Section 106 through the
development of a Programmatic Agreement.

48.  The Tribe repeatedly objected to Interior’s proposal to defer completion of the
NHPA-Section 106 process until after issuance of the right-of-way.

49.  On May 4, 2010, the Tribe submitted comments on Interior’s proposed Draft

Programmatic Agreement. The Tribe informed Interior that the use of a Programmatic
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Agreement for the IVS Project was not consistent with Section 106 of the NHPA or the
Advisory Council regulations located at 36 CFR Part 800.

50. OnJune 4, 2010, the Tribe wrote a letter to Jim Stobaugh, BLM Project
Manager, objecting that Interior was arbitrarily and unlawfully rushing the administrative
process, failing to adequately consult and consider the Tribe’s concerns, and failing to comply
with the requirements of the NHPA solely to meet a schedule requested by the applicant.

51.  OnJune 14, 2010, the Tribe commented on a revised draft of a Programmatic
Agreement, noting that “very few of the Tribe’s comments were addressed in the revised
draft” and that “the Tribe continues to generally object to the development of a PA in this
context and also continues to object to the failure of BLM to share cultural resource reports
and to consult with the Tribe on a government-to-government basis.”

52.  On August 4, 2010, Quechan President Mike Jackson again wrote to Interior
objecting that Interior had not yet met with the Tribal Council to consult on the IVS Project
and objecting that Interior had failed to comply with its legal duties.

53. Interior did not determine the NHPA-eligibility of resources located within the
Project Area prior to approving the Imperial Valley ROD and the Programmatic Agreement,
and made its decision without taking the required “hard look™ at the affected cultural
environment or the impacts to NHPA-eligible resources.

54.  Other than a desire to satisfy the applicant’s financing objectives, Interior has
not provided any reason that prevents it from completing the NHPA-Section 106 process prior
to reaching a decision on the IVS Project.

55. Interior has failed to provide any lawful justification for use of a Programmatic
Agreement in this proceeding or for its arbitrary and capricious failure to complete the

required NHPA-Section 106 process before reaching a final decision on the IVS Project.
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D. General Allegations Relating to CDCA Plan-Amendment.

56.  The Tribe filed comments recommending that Interior reject and deny the
proposed amendment to the CDCA Plan to authorize this specific project on May 17, 2010.

57. Interior published its Proposed Resource Management Plan-Amendment
(PRMP-A) on July 28, 2010.

58.  Inthe PRMP-A, Interior proposed to amend the CDCA Plan to permit
development of the IVS Project on the Class L lands.

59.  Inthe PRMP-A, Interior did not consider or evaluate whether development of a
30,000 “suncatcher,” 709-MW power project, which will be one of the largest solar projects in
the world, constitutes a “lower-intensity” use as required by the Class L land use designation
in the CDCA Plan.

60.  In the PRMP-A, Interior failed to analyze whether other Class M or Class I
lands within the CDCA could accommodate the applicant’s project.

61.  On August 24, 2010, the Tribe filed a written protest of the PRMP-A pursuant to
43 CFR. § 1501.5-2, arguing that the PRMP-A would result in permanent damage and
destruction to cultural and biological resources in conflict with the applicable Class-L land use
designation, in addition to other objections relating to the underlying NEPA and NHPA
administrative process.

62.  On October 5, 2010, BLM Director Robert Abbey denied the Tribe’s protest in a
form letter sent to the Tribe’s attorney and directed the Tribe to a Protest Resolution Report
that contained conclusory responses to the Tribe’s protest issues.

E. Additional General Allegations.

63.  The Imperial Valley ROD signed by Director Abbey on October 4, 2010, and by
Secretary Salazar on October 5, 2010, stated that the ROD was the final decision of Interior

and that any review of the ROD must occur in federal district court.
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64.  On or around this time, Interior circulated its proposed NHPA Programmatic
Agreement for final signature and approval over the objections of the Tribe.

65.  The decision to approve the IVS Project, the Imperial Valley ROD, and the
Amendment to the CDCA Plan will directly result in the destruction of hundreds of cultural
resources and destruction of the habitat of sensitive biological species.

66. Interior arbitrarily placed the IVS Project on an artificial “fast-track” in order to
achieve the applicant’s goal of obtaining millions of dollars of federally-available financing
that purportedly required project approval prior to the end of 2010.

67. Interior arbitrarily and unlawfully rushed the NEPA and Section 106 process,
and failed to adequately evaluate the impacts associated with the IVS Project, in order to reach
a pre-determined approval decision prior to the close of 2010.

68.  Despite Interior and the applicant’s efforts to “fast-track” the review of the IVS
Project, Congress did not waive or limit the applicability of any federal laws or regulations
related to compliance with NEPA, the NHPA, FLPMA, or other laws with regard to the IVS
Project. Full compliance with applicable federal laws is mandatory.

V. CLAIMS FOR RELIEF

CLAIM ONE: Interior Violated the FLPMA, the APA, and the CDCA
Plan By Amending the CDCA Plan to Permit Development
of the IVS Project on Class L. Lands.

69.  The Tribe hereby incorporates, re-states, and re-alleges all preceding paragraphs.

70.  In 1976, Congress passed the Federal Land Policy and Management Act
(FLPMA), 43 U.S.C. § 1701 et seq., to direct management and administration of federally-
owned public lands in the United States.

71.  In FLPMA, Congress identified one specific area for special management
prescriptions, the California Desert Conservation Area. 43 U.S.C. § 1781.

72.  Congress demanded a plan for “the immediate and future protection and

administration of the public lands in the California desert within the framework of a program
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of multiple use and sustained yield, and the maintenance of environmental quality.” 43 U.S.C.
§ 1781(b).

73.  Pursuant to Congressional mandate, the Department of the Interior prepared the
California Desert Conservation Area Plan in 1980. 43 U.S.C. § 1781(d).

74.  The CDCA Plan divides the public lands within the CDCA into four “classes” —
Class C, Class L, Class M, and Class I. “Class L (Limited Use) protects sensitive, natural,
scenic, ecological, and cultural resource values. Public lands designated as Class L are
managed to provide for generally lower-intensity, carefully controlled multiple use of
resources, while ensuring that sensitive values are not significantly diminished.” CDCA Plan,
at p. 13. “Class M (Moderate Use) is based upon a controlled balance between higher
intensity use and protection of public lands . . . [providing] for a wide variety of present and
future uses such as mining, livestock grazing, recreation, energy, and utility development.” /d.
“Class L is an ‘Intensive use’ class. Its purpose is to provide for concentrated use of lands and
resources to meet human needs.” /d.

75.  Nearly four million acres of land within the CDCA is designated for Moderate
or Intensive Uses under Class M or Class I, while nearly 6 million acres of land within the
CDCA is designated for Limited Use under Class L.

76.  The CDCA Plan does not prohibit the use of Class L lands for solar energy, but
solar energy development is permissible on Class L lands only if it qualifies as a “lower-
intensity, carefully controlled multiple use of resources, while ensuring that sensitive values
are not significantly diminished.” CDCA Plan, p. 13.

77.  The CDCA Plan further makes clear that consumptive uses on Class L lands are
allowed “only up to the point that sensitive and natural and cultural values might be

degraded.” CDCA Plan, p. 21.
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78.  Within the CDCA, moderate or higher-intensity solar energy developments, and
other solar energy projects where sensitive desert resources might be degraded, (like the IVS
Project) are restricted to Class M or Class I lands.

79.  The IVS Project proposes to construct 30,000 individual solar pedestals over an
area of 6,144 acres of Class L lands, in addition to necessary roads, buildings, and other
infrastructure necessary to operate and maintain the 30,000 “suncatchers.”

80. The IVS Project is a 709-MW project, which will be the largest or one of the
largest solar energy utility developments in the entire United States.

81.  The IVS Project is not a lower-intensity use of CDCA lands and is thus
prohibited on Class L lands in the CDCA.

82.  The 709-MW, 30,000 unit, IVS Project will necessarily result in the complete
destruction and displacement of cultural and biological resources over 6,144 acres of public
lands designated as Class L under the CDCA Plan, including cultural resources eligible for
listing under the NHPA and habitat of species that are presently being considered for listing
under the Endangered Species Act.

83.  Interior’s decision to approve the Proposed Plan Amendment to the CDCA Plan
to authorize development of the IVS Project on these Class L lands violates the letter, spirit,
and intent of the CDCA Plan, violates FLPMA, and constitutes arbitrary, capricious action, an
abuse of discretion, and unlawful conduct under the Administrative Procedures Act (APA).

84. Interior’s decision to approve the Proposed Plan Amendment failed to “give full
consideration to Native American values in land use planning and management decisions” as
required by the CDCA Plan.

85. Interior conducted its analysis of the Proposed Plan Amendment in an arbitrary
and capricious manner in violation of the APA, failed to engage in reasoned decision-making,

and failed to rationally analyze factors required for consideration by the CDCA Plan.
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86.  As aresult of these violations, the Court should vacate the Imperial Valley
ROD, including the Amendment to the CDCA Plan, and permanently enjoin development of
the IVS Project on these Class L lands.
CLAIM TWO: The IVS Project Will Result in Undue Impairment and

Unnecessary and Undue Degradation of the Public Lands
In Violation of FLPMA.

87.  The Tribe hereby incorporates, re-states, and re-alleges all preceding paragraphs.

88.  The Secretary of the Interior is required to manage the public lands in a manner
that prevents “permanent impairment” of the lands and to “take any action necessary to
prevent unnecessary or undue degradation of the [public] lands.” 43 U.S.C. §§ 1702(c);,
1732(b).

89.  With specific regard to the lands in the CDCA, Congress also prohibits any
“undue impairment” of the CDCA lands. 43 U.S.C. § 1781(f).

90. The IVS Project will result in undue impairment, and undue and unnecessary
degradation, of lands that are designated for heightened resource protection as Class L lands in
the CDCA Plan.

91.  Approval of the IVS Project, which will permanently degrade and destroy
hundreds of cultural resource sites and which will destroy habitat for sensitive biological
species on lands that have been affirmatively designated and set aside for only low-intensity

uses, constitutes unnecessary and undue degradation in violation of FLPMA.

CLAIM THREE: Interior Violated NEPA By Failing to Conduct an Adequate
Cumulative Impacts Analysis.

92.  The Tribe hereby incorporates, re-states, and re-alleges all preceding paragraphs.
93.  Pursuant to NEPA, an Environmental Impact Statement must thoroughly
analyze the “cumulative impact” of the federal agency’s proposed action. 40 C.F.R. § 1508.7;

40 C.F.R. § 1508.25(a)(2).
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94. A cumulative impact analysis must give a sufficiently detailed catalogue of past,
present, and future projects, and provide adequate analysis about how these projects, and
differences between the projects, are thought to have impacted the environment. General
statements about “possible effects” and “some risk” do not constitute an adequate analysis.
Some quantified or detailed information analyzing the cumulative impacts is required.

95.  The FEIS lacks substantive analysis of the impact to cultural or biological
resources that will result from the extensive proposed development of energy projects on
California desert lands in and around the California Desert Conservation Area.

96.  The FEIS fails to provide any substantive quantification or detailed analysis
about how the development of the IVS Project, in conjunction with the numerous other
existing and foreseeable projects in the region, will impact cultural or biological resources on
desert lands in and around the California Desert Conservation Area.

97. Inviolation of NEPA, the FEIS provides only conclusory statements about
cumulative impacts, without providing substantive analysis about how the numerous proposed
energy developments will affect cultural and biological resources designated for protection on
desert lands in and around the California Desert Conservation Area.

98.  The scope of the United States’ cumulative impacts review is limited to an
arbitrary and unreasonably narrow geographic area.

99.  The United States has also violated NEPA by executing the Imperial Valley
ROD in advance of preparing a full programmatic EIS that reviews the cumulative impact of
all proposed solar development projects on federal lands in and around the California Desert
Conservation Area.

100. Due to the inadequate cumulative impacts analysis, the FEIS and the Imperial
Valley ROD are unlawful and must be vacated, and the FEIS remanded back to Interior for

further analysis.
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CLAIM FOUR: Interior Violated NEPA By Failing to Prepare a
Programmatic EIS Prior to Approval of the Imperial
Valley ROD.

101. The Tribe hereby incorporates, re-states, and re-alleges all preceding paragraphs.

102. NEPA requires Interior to prepare a Programmatic Environmental Impact
Statement (PEIS) where it proposes a program or series of connected, similar, or cumulative
actions.

103. Interior has engaged in a concerted and systemic effort to approve applications
for large, utility-scale solar projects on lands within and surrounding the California Desert
Conservation Area, and in the broader Southwestern United States.

104. Interior has acknowledged the need to prepare a PEIS related to solar energy
development on public lands in the Southwestern United States and issued notice of its intent
to prepare a PEIS in 2008. Interior subsequently delayed completion of a PEIS and no PEIS
has been completed that provides a cumulative analysis of the environmental impacts of
developing hundreds of thousands of acres of public lands for solar energy.

105. Interior has violated NEPA by approving the Imperial Valley ROD without
considering the overall and cumulative environmental effects of its program of solar energy
development on desert resources in a single comprehensive PEIS.

106. The Imperial Valley ROD must be vacated and this matter remanded to Interior
for completion of a complete Programmatic Environmental Impact Statement on Interior’s
program of solar energy development, specifically on the public lands in and around the
California Desert Conservation Area.

CLAIM FIVE: Interior Violated NEPA by Failing to Adequately Identify

and Evaluate the Significance of the Affected Cultural
Environment.

107. The Tribe hereby incorporates, re-states, and re-alleges all preceding paragraphs.
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108. NEPA requires Interior to identify the affected environment and take a “hard
look” at the direct and indirect environmental consequences of its proposed action, in advance
of approving the action.

109. Interior drafted its Draft and Final EIS, and reached its approval decision
without evaluating the significance of the cultural resources that exist within the IVS Project
area in terms of eligibility under the National Register and in terms of cultural significance to
the Quechan Tribe and other affected Indian tribes.

110. Approving the IVS Project prior to evaluating the cultural significance of the
affected resources, and without providing that information to the decision-makers and affected
public in advance of a decision, violates NEPA.

CLAIM SIX: Interior Violated the NHPA By Executing the Imperial

Valley ROD Prior to Completion of the
Section 106 Process.

111. The Tribe hereby incorporates, re-states, and re-alleges all preceding paragraphs.

112. Section 106 of the National Historic Preservation Act, 16 U.S.C. § 470f,
requires that agencies of the United States “shall, prior to approval of the expenditure of any
Federal funds on the undertaking or prior to the issuance of the license, as the case may be,
take into account the effect of the undertaking on any district, site, building, structure, or
object that is included in or eligible for inclusion in the National Register.”

113. Like NEPA, the NHPA is designed to ensure that federal decision-makers
thoroughly evaluate the impacts of their proposed actions on NHPA-eligible resources prior to
taking final action.

114. Prior to approval of a federal undertaking, the agency must: (a) identify the
“historic properties” within the area of potential effects; (b) evaluate the potential effects that
the undertaking may have on historic properties; and (c) resolve the adverse effects through

the development of mitigation measures. 36 C.F.R. §§ 800.4; 800.5; 800.6. Throughout all of
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these processes, the agency must consult with Indian tribes that attach religious and cultural
significance to properties within the affected area. 36 C.F.R. § 800.3(f)(2); 800.4(a)(4);
800.5(c)(2)(iii); 800.6(a); 800.6(b)(2).

115. Interior did not complete the steps of the Section 106 process, as described in
the preceding paragraph, prior to executing the Imperial Valley ROD. Thus, Interior has
violated the NHPA, and the Imperial Valley ROD must be vacated and remanded to Interior
pending completion of the Section 106 process.

116. Interior’s determination that it complied with the NHPA by executing a
Programmatic Agreement in this case is arbitrary, capricious, an abuse of discretion, and
unlawful.

117. None of the factors identified in 36 C.F.R. § 800.14(b)(1) are present in this case
or authorize the use of a Programmatic Agreement for the IVS Project.

118. To the extent that Interior contends that 36 C.F R. §§ 800.14(b)(1) authorizes
use of a Programmatic Agreement in this case, that regulation is not consistent with the NHPA
and unlawful as applied to the facts here.

119. Interior’s repeated assertion that “the effects on historic properties could not be
fully determined prior to approval of the undertaking” is not supported by the facts in the
record, is arbitrary, capricious, an abuse of discretion, and unlawful.

120. Interior has failed to identify any legitimate reason why the Section 106 process
could not be completed in its entirety prior to execution of the Imperial Valley ROD.

121. Interior has failed to identify any legitimate reason why the Section 106 process
related to Phase I of the IVS Project could not be completed prior to execution of the Imperial
Valley ROD.

122. Interior’s failure to complete the Section 106 process prior to approval of the
Imperial Valley ROD, solely in order to satisfy the financing objectives of a private applicant

is arbitrary, capricious, an abuse of discretion, and unlawful agency action.

COMPLAINT FOR DECLARATORY
AND INJUNCTIVE RELIEF - 19




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

123. Interior has also failed to fulfill its obligation to meaningfully consult with the
Tribe in the Section 106 process; instead, the United States interpreted its consultation
obligation as being satisfied through transmission of general project notices and conducting
informational status updates open to the general public. These public processes do not
constitute a meaningful interchange of information on a government-to-government basis.

124. The Tribe repeatedly raised objections to this procedure of “consultation” via
general public informational meetings, but the United States refused to alter its course of
action and refused to formally consult with the Tribe on a government-to-government basis.

125. Interior’s unlawful failure to complete the Section 106 process prior to
execution of the Imperial Valley ROD violates the NHPA and requires that the Imperial
Valley ROD be vacated and this matter remanded to Interior for completion of the Section 106

process.

CLAIM SEVEN: Interior Violated the APA Through Its Arbitrary,
Capricious, and Unlawful Actions.

126. The Tribe hereby incorporates, re-states, and re-alleges all preceding paragraphs.

127. The Administrative Procedures Act (“APA”), S U.S.C. § 706, requires a
reviewing court to hold unlawful and set aside agency actions, findings, and conclusions,
which are arbitrary, capricious, an abuse of discretion, or not in accordance with law.

128. Interior’s actions identified herein, including paragraphs 69 through 125
constitute arbitrary, capricious, and unlawful decisions in violation of the APA.

129. Interior’s approval of the Proposed Plan Amendment to the CDCA Plan is
arbitrary, capricious, an abuse of discretion and not in accordance with law, because the
decision authorizes a commercial, utility-scale, high-intensity private solar project on Class L
lands that permit only lower-intensity uses. Interior failed to evaluate or consider whether the

IVS Project is a “lower-intensity” use permissible on Class L lands.
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130. Interior arbitrarily and unlawfully applied factors, guidelines, and decision-
criteria in the CDCA Plan; for example, Interior failed to evaluate whether any alternative
locations in the CDCA (e.g., locations on Class M or Class I lands) are available. Interior also
ignored decision-criteria that mandate “avoidance of sensitive resources wherever possible”
and “conformance to local land use plans wherever possible.” See CDCA Plan, pages 93
(decision criteria) and 121 (analysis of proposed amendments and decision-criteria).

131. Interior’s denial of the Tribe’s August 24, 2010 protest was arbitrary, capricious
an abuse of discretion and not in accordance with law.

132. Interior’s execution of the Imperial Valley ROD without completing a valid
cumulative impacts analysis in accordance with NEPA is arbitrary, capricious, an abuse of
discretion and not in accordance with law.

133. Interior’s execution of the Imperial Valley ROD prior to completing a
Programmatic Environmental Impact Statement on the impacts of Interior’s concerted and
systemic program of solar energy development in the California desert is arbitrary, capricious,
an abuse of discretion and not in accordance with law.

134. Interior’s execution of the Imperial Valley ROD without completing a valid
evaluation of the significance of the affected cultural resources and of the impacts on NHPA-
eligible resources in compliance with the requirements of NEPA and Section 106 of the
NHPA is arbitrary, capricious, an abuse of discretion and not in accordance with law.

135. Interior’s approval of a Programmatic Agreement in lieu of completing the
NHPA Section 106 process prior to executing the Imperial Valley ROD is arbitrary,
capricious, an abuse of discretion and not in accordance with law.

136. Interior’s approval of the Imperial Valley ROD and the Plan Amendment to the
CDCA Plan are also agency actions undertaken without compliance with procedures required

by law.
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137. The Tribe has no plain, speedy, and adequate remedy in the course of law and

absent immediate judicial intervention, the Tribe will suffer irreparable injury.
VL PRAYER FOR RELIEF

138.  WHEREFORE, the Plaintiff Quechan Indian Tribe prays for judgment as
hereinafter set forth:

139. For a judgment declaring that Interior violated FLPMA, the APA, and the
CDCA Plan by approving the Proposed Plan Amendment to the California Desert
Conservation Area Plan;

140. For a judgment declaring that Interior violated FLPMA and the APA by
authorizing conduct that constitutes undue impairment of CDCA lands, and unnecessary and
undue degradation of public lands;

141. For a judgment declaring that Interior violated NEPA and the APA by failing to
prepare an adequate cumulative impacts analysis in its FEIS prior to execution of the Imperial
Valley ROD, by failing to prepare a Programmatic EIS prior to execution of the Imperial
Valley ROD, and by failing to take a “hard look” at the impacts of the IVS Project on affected
cultural resources;

142. For a judgment declaring that Interior violated the NHPA and the APA by
failing to complete the Section 106 process, and by failing to meaningfully consult with the
Quechan Tribe, prior to execution of the Imperial Valley ROD;

143. For a judgment that Interior engaged in conduct that is arbitrary, capricious, an
abuse of discretion, and unlawful, and failed to engage in reasoned decision-making, under the
APA;

144. For an order vacating the Imperial Valley ROD and the Amendment to the
California Desert Conservation Area Plan;
145. For a temporary, preliminary, and permanent injunction prohibiting

development of the IVS Project on the Class L lands that are the subject of this action;
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146. For a temporary, preliminary, and permanent injunction prohibiting any
implementation of the IVS Project of any kind, including any ground-disturbing activities, or
any issuance of future Notices to Proceed, until Interior completes a valid analysis of direct
and cumulative impacts pursuant to NEPA,;

147. For a temporary, preliminary, and permanent injunction prohibiting any
implementation of the IVS Project of any kind, including any ground-disturbing activities, or
any issuance of future Notices to Proceed, until Interior completes a Programmatic EIS on the
impacts of Interior’s concerted and systemic program of solar energy development in the
California desert;

148. For a temporary, preliminary, and permanent injunction prohibiting any
implementation of the IVS Project of any kind, including any ground-disturbing activities, or
any issuance of future Notices to Proceed, until Interior completes the Section 106 process
pursuant to NHPA;

149. For costs of suit, including reasonable attorneys’ fees pursuant to the Equal
Access to Justice Act, 28 U.S.C. § 2412; and

150. For such other injunctive, equitable, and other relief as the Court may deem just
and proper to provide complete relief to the Tribe.

DATED this 29th day of October, 2010.

MORISSET, SCHLOSSER & JOZWIAK
s/Frank R. Jozwiak

Frank R. Jozwiak

Thane D. Somerville

Attorneys for the Quechan Tribe

of the Fort Yuma Indian Reservation

801 Second Avenue, Suite 1115

Seattle, WA 98104-1909

f jozwiak(@msaj.com

t.somerville@msaj.com

Tel: 206-386-5200
Fax: 206-386-7322
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