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The California Department of Water Resources (DWR), a state agency, operates a
pumping system that results in the taking of three endangered or threatened species of
fish. Watershed Enforcers (Watershed), a nonprofit corporation, filed a petition for writ
of mandate to compel DWR to stop taking the fish species without permit authority under
the California Endangered Species Act (CESA) (Fish & Game Code, § 2050 et seq.).1
Appellants, three local water agencies, intervened in the mandate proceedings and argued
&(6$GLGQRWDSSO\WR':5EHFDXVHLWZDVQRWD³SHUVRQ´ZLWKLQWKHPHDQLQJRIVHFWLRQ
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Subsequent statutory references are to the California Fish and Game Code unless
otherwise indicated.
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2080. The trial court rejected this argument, and went on to conVLGHUDQGUHMHFW':5¶V
separate arguments against mandamus relief.
The trial court granted the writ petition. DWR appealed, but then complied with
WKHWULDOFRXUW¶VZULWRIPDQGDWHDQGGLVPLVVHGLWVDSSHDO7KHLQWHUYHQRUVSXUVXHWKHLU
appeal, pressing WKHLUFRQWHQWLRQWKDWDVWDWHDJHQF\LVQRWD³SHUVRQ´IRUSXUSRVHVRI
VHFWLRQ'HVSLWHWKHDSSHDO¶VPRRWQHVVZHUHDFKWKHPHULWVEHFDXVHWKHLVVXHLV
one of general public interest which is likely to recur.
:HKROGWKDWDVWDWHDJHQF\LVD³SHUVRQ´ZLWKLQWKHPHDQLQJRIVHFWLRQ
ZKLFKSURKLELWVDQ\³SHUVRQ´IURPWDNLQJDQHQGDQJHUHGRUWKUHDWHQHGVSHFLHVZLWKRXW
appropriate permit authority from the California Department of Fish and Game
(Department), as we explain below.
I. ST A T U T O R Y F R A M E W O R K
The Legislature enacted CESA in 1984. (Stats. 1984, ch. 1240, § 2, pp.
íVHH California Forestry Assn. v. California F ish & Game Commission
(2007) 156 Cal.App.4th 1535, 1540 ( California Forestry Assn.).)2
In section 2051, the Legislature found and declared that:
³ D Certain species of fish, wildlife, and plants have been rendered extinct as a
FRQVHTXHQFHRIPDQ¶VDFWLYLWLHVXQWHPSHUHGE\DGHTXDWHFRQFHUQDQGFRQVHUYDWLRQ
³ E Other species of fish, wildlife, and plants are in danger of, or threatened with,
extinction because their habitats are threatened with destruction, adverse modification, or
severe curtailment, or because of overexploitation, disease, predation, or other factors.
³ F These species of fish, wildlife, and plants are of ecological, educational,
historical, recreational, esthetic, economic, and scientific value to the people of this state,
and the conservation, protection, and enhancement of these species and their habitat is of
VWDWHZLGHFRQFHUQ´
In section 2052, the LHJLVODWXUHIXUWKHUIRXQGDQGGHFODUHG³WKDWLWLVWKHSROLF\RI
the state to conserve, protect, restore, and enhance any endangered species or any
2

Our discussion of CESA is not intended to be comprehensive; we discuss only
those provisions pertinent to the issue on appeal.
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threatened species and its habitat and that it is the intent of the Legislature, consistent
with conserving tKHVSHFLHVWRDFTXLUHODQGVIRUKDELWDWIRUWKHVHVSHFLHV´
$QGLQVHFWLRQWKH/HJLVODWXUHIRXQGDQGGHFODUHG³WKDWLWLVWKHSROLF\RI
this state that all state agencies, boards, and commissions shall seek to conserve
endangered species and threatened species and shall utilize their authority in furtherance

of the purposes of [C E SA] ´ ,WDOLFVDGGHG
Article 3 of CESA governs the taking, importation, and sale of endangered and
threatened species. Its key provision is section 2080:
³1RSHUVRQVhall import into this state, export out of this state, or take, possess,
purchase, or sell within this state, any species, or any part or product thereof, that the
[Fish and Game Commission] determines to be an endangered species or a threatened
species, or attempt any of those acts, except as otherwise provided in [CESA], the Native
Plant Protection Act . . . or the California Desert Native Plants Act . . . ´
³&HQWUDOWR&(6$´LVVHFWLRQ¶V³SURKLELWLRQRQWKHWDNLQJRIDQHQGDQJHUHG
or threatened spHFLHV>&LWDWLRQ@7RµWDNH¶LQWKLVFRQWH[WPHDQVWRFDWFKFDSWXUHRU
kill.[3@>&LWDWLRQ@1RQHWKHOHVV&(6$DOORZVWKH>'HSDUWPHQW@WRDXWKRUL]HDµWDNH¶WKDW
LVLQFLGHQWDOWRDQRWKHUZLVHODZIXODFWLYLW\LIFHUWDLQFRQGLWLRQVDUHPHW>&LWDWLRQ@´
( Environmental Protection Infor mation Center v. California Dept. of Forestry & F ire

Protection (2008) 44 Cal.4th 459, 507 ( Environmental Protection Information).)
$FFRUGLQJO\VHFWLRQSHUPLWVWKH'HSDUWPHQWWR³DXWKRUL]HDFWVWKDWDUH
otherwise proKLELWHGSXUVXDQWWR6HFWLRQ´6HFWLRQVXEGLYLVLRQ D SURYLGHV
³7KURXJKSHUPLWVRUPHPRUDQGXPVRIXQGHUVWDQGLQJWKH>'@HSDUWPHQWPD\
authorize individuals, public agencies, universities, zoological gardens, and scientific or
educational institutions, to import, export, take, or possess any endangered species [or]
threatened species . . IRUVFLHQWLILFHGXFDWLRQDORUPDQDJHPHQWSXUSRVHV´ ,WDOLFV
added.)
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7KHJHQHUDOGHILQLWLRQRI³WDNH´LQWKH)LVK DQG*DPH&RGHLV³KXQWSXUVXH
FDWFKFDSWXUHRUNLOORUDWWHPSWWRKXQWSXUVXHFDWFKFDSWXUHRUNLOO´  86.)
3

But a section 2081, subdivision (a) taking is subject to stringent conditions, as set
forth in subdivision (b), paragraphs (1) and (2):
³7KH>'@HSDUWPHQWPD\DXWKRUL]HE\SHUPLWWKHWDNHRIHQGDQJHUHGVSHFLHV>RU@
threatened species . . . if all of the following conditions are met:
³  The take is incidental to an otherwise lawful activity.
³  The impacts of the authorized take shall be minimized and fully mitigated.
The measures required to meet this obligation shall be roughly proportional in extent to
the impact of the authorized taking on the species. Where various measures are available
WRPHHWWKLVREOLJDWLRQWKHPHDVXUHVUHTXLUHGVKDOOPDLQWDLQWKHDSSOLFDQW¶VREMHFWLYHVWR
the greatest extent possible. All required measures shall be capable of successful
implementation. For purposes of this section only, impacts of taking include all impacts
RQWKHVSHFLHVWKDWUHVXOWIURPDQ\DFWWKDWZRXOGFDXVHWKHSURSRVHGWDNLQJ´
,QUHIHUULQJWRVHFWLRQVXEGLYLVLRQ E RXU6XSUHPH&RXUWGHFODUHG³$WWKH
KHDUWRI&(6$LVWKHREOLJDWLRQWRPLWLJDWH>DXWKRUL]HG@WDNHV´ Environmental

Protection Inform ation, supra , 44 Cal.4th at p. 507.)
6XEGLYLVLRQ F RIVHFWLRQSURYLGHVLQSDUWWKDW³1RSHUPLWPD\EHLVVXHG
pursuant to subdivision (b) if issuance of the permit would jeopardize the continued
H[LVWHQFHRIWKHVSHFLHV´
At issue in this case is whether the above statutory framework applies to DWR,
LHZKHWKHUDVWDWHDJHQF\LVD³SHUVRQ´ZLWKLQWKHPHDQLQJRIVHFWLRQ,QWKH
³*HQHUDO'HILQLWLRQV´FKDSWHURIWKH)LVKDQG*DPH&RGH GLYFK 1 et seq.), the
/HJLVODWXUHGHILQHV³SHUVRQ´LQVHFWLRQ³ µ3HUVRQ¶PHDQVDQ\QDWXUDOSHUVRQRUDQ\
SDUWQHUVKLSFRUSRUDWLRQOLPLWHGOLDELOLW\FRPSDQ\WUXVWRURWKHUW\SHRIDVVRFLDWLRQ´
%XWWKH/HJLVODWXUHDOVRGHFODUHGDSURYLVR³ Unless the provisions or the context

otherwise requires, the definitions in this chapter govern the construction of this code
. . . ´  2, italics added.)
I I. F A C TS A N D PR O C E D U R A L B A C K G R O U N D
7KHIDFWVDUHXQGLVSXWHG:HWDNHWKHIDFWVIURPWKHWULDOFRXUW¶VVWDWHPHQWRI
decision.
4

':5RSHUDWHVWKH6WDWH:DWHU3URMHFW¶V+DUYH\2%DQNV3XPSLQJ3ODQW %DQNV
Pumping Plant) and related facilities. The integrated operation of the Banks Pumping
3ODQWDQGLWVIDFLOLWLHVFRQVWLWXWHVDODZIXODFWLYLW\³DQGLVYLWDOO\LPSRUWDQWWRVLJQLficant
QXPEHUVRISHRSOHDQGEXVLQHVVHV´7KH%DQNV3XPSLQJ3ODQWRSHUDWLRQGLYHUWV
³PDVVLYH´DPRXQWVRI&DOLIRUQLDZDWHUIURPLWVQDWXUDOIORZWRWKHRFHDQ³WRLQODQG
SRLQWVVRXWKRIWKHSXPSLQJSODQW´7KH%DQNV3XPSLQJ3ODQWRSHUDWLRQ³LVWKHFRUHRI
WKH6WDWH:DWHU3URMHFW´DQGWKH6WDWH:DWHU3URMHFW³FDQQRWFRQWLQXHZLWKRXWLW´
7KH%DQNV3XPSLQJ3ODQWRSHUDWLRQFDXVHV³WKHXQIRUWXQDWHHQWUDLQPHQWDQGORVV
RIOLIHRIVLJQLILFDQWQXPEHUVRIILVK´LQFOXGLQJWKUHHVSHFLHVWKDWDUHWKHVXEMHFWRIWKLV
litigation: winter-run chinook salmon; spring-run chinook salmon; and delta smelt. The
Department has listed winter-run chinook salmon as an endangered species since 1989.
The Department has listed spring-run chinook salmon and delta smelt as threatened
species since 1999 and 1993, respectively.
Watershed is a nonprofit corporation with members who assert an interest in the
enforcement of CESA. Watershed filed a petition for writ of mandate naming DWR and
five of its employees as respondents. Watershed sought a writ to command DWR to
cease the Banks Pumping Plant operation because DWR did not have the requisite permit
or alternative authorization for the taking of the endangered and threatened fish species
under CESA. Appellants Kern County Water Agency (Kern), San Luis & Delta Mendota
Water Authority, and Westlands Water District intervened in the mandate proceedings.4
Kern²but not DWR²DUJXHGWKDW':5ZDVQRWD³SHUVRQ´ZLWKLQWKHPHDQLQJ
of section 2080. The trial court rejected this argument, reasoning as follows:
³6HFWLRQ D SURYLGHVDQH[FHSWLRQWRWKHUHTXLUHPHQWVRI>VHFWLRQ@DQG
includes in the exception the specific authorization to the [Department] to issue permits
to public agencies. This evidences an apparent intention on the part of the Legislature
that public agencies fall within the provisions of . . . CESA. It would be nonsense to
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Two other water agencies and the State Water Contractors intervened, but are not
parties to this appeal.
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create an exception to [section] 2080 by passage of [section] 2081(a) if [section] 2080 did
not apply to public agencies. . . ´
The trial court aOVRFLWHGWKUHH³FDVHVLQZKLFKWKH&RXUWRI$SSHDOKDVDSSOLHG
&(6$WRDVWDWHDJHQF\´ Department of F ish & Game v. Anderson-Cottonwood

Irrigation Dist. (1992) 8 Cal.App.4th 1554 ( Anderson-Cottonwood); San Bernardino
Valley Audubon Society v. City of Moreno Valley (1996) 44 Cal.App.4th 593 ( Moreno
Valley); and San Bernardino Valley Audubon Society v. Metropolitan Water Dist. (1999)
71 Cal.App.4th 382 ( Metropolitan).5 7KHFRXUWQRWHGWKDW³WKHSDUWLHVKDYHQRWFLWHGWKH
Court to any case holding that the provisions of . . . CESA may not be applied to a public
HQWLW\RQDFFRXQWRILWVVWDWXVDVDSXEOLFDJHQF\´
7KHWULDOFRXUWZHQWRQWRFRQVLGHULQVRPHGHWDLO':5¶VVXEVWDQWLYHDUJXPHQW
that it had satisfied CESA by complying with section 2081.1, a provision which
³JUDQGIDWKHUHG´LQFHUWDLQDJUHHPHQWVHQWHUHGLQWRZLWKWKH'HSDUWPHQWSULRUWR
January 1, 1998, authorizing the incidental take of endangered species. The court
UHMHFWHG':5¶VDUJXPHQW7KHWULDOFRXUWJUDQWHGWKHPDQGDWHSHWLWLRQDQGRUGHUed
DWR to cease operation of the Banks Pumping Plant operation until and unless DWR
REWDLQHGIURPWKH'HSDUWPHQW³DXWKRUL]DWLRQLQFRPSOLDQFHZLWK´&(6$IRUWKH
incidental taking of the three fish species.
DWR and the three intervenors appealed. During the pendency of its appeal,
':5FRPSOLHGZLWKWKHWULDOFRXUW¶VZULWE\REWDLQLQJSURSHUDXWKRUL]DWLRQIURPWKH
Department in compliance with CESA for the incidental taking of the three fish species.
Accordingly, DWR requested dismissal of its appeal. We granted the request and
GLVPLVVHG':5¶VDSSHDO:HWKHUHIRUHQHHGQRWDQGGRQRWGLVFXVVWKHWULDOFRXUW¶V
reasoning for finding DWR in noncompliance with CESA.

5

The trial court cited a fourth case in which review was granted and then
dismissed. As such, the case has no precedential value.
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:KDWUHPDLQVEHIRUHXVLQWKHVHWZRFRQVROLGDWHGDSSHDOVLVWKHLQWHUYHQRUV¶
argument that ':5LVQRWD³SHUVRQ´ZLWKLQWKHPHDQLQJRIVHFWLRQ7KLVLVVROHO\
a question of statutory interpretation.
I I I. D ISC USSI O N

A. Mootness
:DWHUVKHGKDVPRYHGWRGLVPLVVWKHLQWHUYHQRUV¶DSSHDOVRQWKHJURXQGWKDWWKLV
case is moot. Watershed notes, FRUUHFWO\WKDW':5KDVFRPSOLHGZLWKWKHWULDOFRXUW¶V
writ. Thus, this case is moot. Nevertheless, we will decide the issue of statutory
interpretation on its merits because of the importance of the issue. We have the inherent
discretion to consider a moot issue if it raises a matter of general public interest that is
likely to recur. ( Californians for Alternatives to Toxics v. Department of Pesticide

Regulation (2006) 136 Cal.App.4th 1049, 1069; 6FKUDHUY%HUNHOH\3URSHUW\2ZQHUV¶
Assn. (1989) 207 Cal.App.3d 719, 728.) The interpretation or scope of application of a
statute would typically be a matter of general public interest. (See, e.g., Rawls v. Zamora
(2003) 107 Cal.App.4th 1110, 1113.)
7KHVWDWXWHDWLVVXHLVWKHFRUHRI&(6$¶VSURYLVLRQVUHgarding the taking of
endangered or threatened species. Whether that statute applies to public agencies²
whose activities are, it would seem, likely to result in more expansive takings than those
of individual hunters and fishermen²is clearly an issue of general public interest. The
interpretation of section 2080 will affect a broad swath of public agency activities.
Furthermore, the applicability of section 2080 to state agencies is undoubtedly an issue
likely to recur.6 The application of the statute to DWR is of paramount interest to
significant issues affecting California water allocation, the State Water Project, and the
California Water Plan.
The issue has been fully briefed and involves only an exercise of interpretation on
undisputed facts. We wiOOGHWHUPLQHWKHLVVXHRQLWVPHULWV:DWHUVKHG¶VPRWLRQWR
dismiss the appeals is denied.
6

The parties agree that the issue has already been raised in the Superior Court of
Kern County.
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B. The Merits
The interpretation of a statute, especially on undisputed facts, is a question of law
we review de novo. (See California Forestry Assn., supra, 156 Cal.App.4th at p. 1544.)
³7KHIXQGDPHQWDOUXOHRIVWDWXWRU\FRQVWUXFWLRQLVWKDWDFRXUWVKRXOGDVFHUWDLQWKH
LQWHQWRIWKH/HJLVODWXUHVRDVWRHIIHFWXDWHWKHSXUSRVHRIWKHODZ>&LWDWLRQ@´ 2¶.DQH

v. Irvine  &DO$SSWK ³7RGHWermine the intent of legislation, we
first consult the words themselves, giving them their usual and ordinary meaning.
>&LWDWLRQV@´ Da Fonte v. Up-Right, Inc. (1992) 2 Cal.4th 593, 601.) Other courts refer
WRWKH³SODLQDQGFRPPRQVHQVHPHDQLQJ´RIVWDWutory language. ( People v. Cole (2006)
38 Cal.4th 964, 975 ( Cole); see People v. Murphy (2001) 25 Cal.4th 136, 142.)
³:HGRQRWKRZHYHUFRQVLGHUWKHVWDWXWRU\ODQJXDJHLQLVRODWLRQUDWKHUZHORRN
to the entire substance of the statutes in order to determine their scope and purposes.
[Citation.] That is, we construe the words in question in context, keeping in mind the
VWDWXWHV¶QDWXUHDQGREYLRXVSXUSRVHV>&LWDWLRQ@:HPXVWKDUPRQL]HWKHYDULRXVSDUWV
of the enactments by considering them in the context of the statutory frame work as a
whole. [Citation.] If the statutory language is unambiguous, then its plain meaning
controls. If, however, the language supports more than one reasonable construction, then
we may look to extrinsic aids, including the ostensible objects to be achieved and the
OHJLVODWLYHKLVWRU\>&LWDWLRQ@´ Cole, supra, 38 Cal.4th at p. 975.)7
)XUWKHUPRUH³VWDWXWHVPXVWEHJLYHQDUHDVRQDEOHDQGFRPPRQVHQVHFRQVWUXFWLRQ
in accordance with the apparent purpose and intention of the lawmakers²one that is
practical rather than technical and that will lead to a wise policy rather than to mischief or
DEVXUGLW\>FLWDWLRQ@´ People v. Hinojosa  &DO$SSGí :HPXVW
construe a statute to comport with apparent legislative intent and with a view to
furthering, not defeating, the general statutory purpose. ( California Forestry Assn.,

7

Justice Oliver Wendell Holmes, Jr. explained statXWRU\FRQVWUXFWLRQ³$ZRUGLV
not a crystal, transparent and unchanged, it is the skin of a living thought and may vary
greatly in color and content according to the circumstances and the time in which it is
XVHG´ Towne v. Eisner (1918) 245 U.S. 418, 425.)
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supra, &DO$SSWKDWS $QGZKHUHVWDWXWRU\PHDQLQJLVXQFHUWDLQ³ZHPD\
also consider the consequences of a particular interpretation, including the impact on
SXEOLFSROLF\>&LWDWLRQV@´ Wells v. One2One Learning Foundation (2006) 39 Cal.4th
1164, 1190 (Wells).)
:HDOVRQRWHWKHJHQHUDOUXOHWKDW³ µ>O@DZVSURYLGLQJIRUWKHFRQVHUYDWLRQRI
QDWXUDOUHVRXUFHV¶VXFKas . . &(6$µDUHRIJUHDWUHPHGLDODQGSXEOLFLPSRUWDQFHDQG
WKXVVKRXOGEHFRQVWUXHGOLEHUDOO\¶>&LWDWLRQ@´ California Forestry Assn., supra, 156
Cal.App.4th at p. 1545, quoting Moreno Valley, supra, 44 Cal.App.4th at p. 601.)
With these guiding principles of legal semantics in mind, we now turn to the
TXHVWLRQRIZKHWKHUDVWDWHDJHQF\LVD³SHUVRQ´ZLWKLQWKHPHDQLQJRIVHFWLRQRQH
of first impression.
,QWHUYHQRUVFRUUHFWO\QRWHWKDWWKHWHUP³SHUVRQ´VWDQGLQJDORQHLV³QRWRULRXVO\
ambiguRXV´ Dia mond View Li mited v. Herz (1986) 180 Cal.App.3d 612, 616.) For this
UHDVRQ³SHUVRQ´LVRIWHQ³GHILQHGLQYDU\LQJZD\VLQWKHSUHOLPLQDU\SURYLVLRQVRIWKH
GLIIHUHQWFRGHV´ Ibid. $VZHKDYHQRWHGWKH/HJLVODWXUHGHILQHG³SHUVRQ´LQVHFWion
DVIROORZV³ µ3HUVRQ¶PHDQVDQ\QDWXUDOSHUVRQRUDQ\SDUWQHUVKLSFRUSRUDWLRQ
OLPLWHGOLDELOLW\FRPSDQ\WUXVWRURWKHUW\SHRIDVVRFLDWLRQ´
We agree with intervenors that the literal textual meaning of this definition would
seem to exclude state agencies. Obviously, a state agency is not a natural person or any
of the types of business organizations listed in section 67. And we cannot overlook the
/HJLVODWXUH¶VDELOLW\WRH[SUHVVO\GHILQH³SHUVRQ´WRLQFOXGHDSXEOLFHQWLW\)RULQVWDQFH
aWOHDVWRQHSURYLVLRQRIWKH)LVKDQG*DPH&RGHXQUHODWHGWR&(6$GHILQHV³SHUVRQ´WR
expressly include government agencies. (§ 711.2, subd. (b).) Evidence Code section 175
GHILQHV³SHUVRQ´DV³DQDWXUDOSHUVRQILUPDVVRFLDWLRQRUJDQL]DWLRQSDUWQHUVKip,
EXVLQHVVWUXVWFRUSRUDWLRQOLPLWHGOLDELOLW\FRPSDQ\RUSXEOLFHQWLW\´$VRXU6XSUHPH
&RXUWKDVSRLQWHGRXWWKHUHDUHQXPHURXVVWDWXWRU\H[DPSOHVVKRZLQJ³WKDWOHJLVODWRUV
NQRZKRZWRLQFOXGH>SXEOLF@HQWLWLHVGLUHFWO\ZKHQWKH\LQWHQGWRGRVR´ (Wells, supra,
39 Cal.4th at p. 1190; see id. at pp. 1190í1191 & fn. 14.)

9

But section 67 is subject to the proviso of section 2, which allows an alteration,
DQGDOHJDOO\SHUPLVVLEOHH[SDQVLRQRIWKHVSHFLILFVWDWXWRU\GHILQLWLRQLI³WKHSURYLVLRQV
RUWKHFRQWH[WRWKHUZLVHUHTXLUHV´7KLVSURYLVRDORQJZLWKRXr duty to construe section
WRHIIHFWWKH/HJLVODWXUH¶VLQWHQWDQGWRSURPRWHWKHUHVRXUFH-conservation purposes
and policies of the CESA statutory scheme, poses a serious question whether the
GHILQLWLRQRI³SHUVRQ´LVOLPLWHGWRWKHH[DFWODQJXDJHRIsection 67.8
2WKHUVWDWXWRU\ODQJXDJHHPSKDVL]HV&(6$¶VDSSOLFDWLRQWRSXEOLFDJHQFLHV
6HFWLRQGHFODUHVLWLVWKHSROLF\RIWKLVVWDWHWKDW³VWDWH agencies should not approve
projects as proposed which would jeopardize the continued existence of any endangered
species or threatened species . . . if there are reasonable and prudent alternatives available
consistent with conserving the species or its habitat which would prevent jeopardy. . . ´
Section 2055 declares it is the policy of this state that DOOVWDWHDJHQFLHV³VKDOOVHHNWR
conserve endangered species and threatened species and shall utilize their authority in
IXUWKHUDQFHRIWKHSXUSRVHVRI´&(6$
Moreover, the language of section 2081, on which the trial court based its ruling,
also supportVDQLQWHUSUHWDWLRQRI³SHUVRQ´WRLQFOXGHVWDWHDJHQFLHV6HFWLRQ
exempts several entities, including public agencies, from the section 2080 prohibition. It
is illogical to expressly exempt an entity from a prohibition that did not apply to it in the
first place. Therefore, section 2080 must apply to public entities or the exemption for
public agencies in section 2081 is rendered surplusage²a result we must generally
avoid.9 (See Cooley v. Superior Court (2002) 29 Cal.4th 228, 249.)

8

:HUHFRJQL]HWKDWWKH³FRQWH[W´SURYLVLRQRIVHFWLRQE\LWVHOILVQRW
conclusive. A similar proviso is contained in the Evidence Code, which expressly
GHILQHV³SHUVRQ´WRLQFOXGHDSXEOLFHQWLW\ (YLG&RGH 2, 175), but is also contained
in the Vehicle Code, which does not. (Veh. Code, §§ 100, 470.)
9

,QFKDOOHQJLQJWKHWULDOFRXUW¶VUHDVRQLQJKHUHDQGHOVHZKHUHLQLWVDUJXPHQWV
.HUQPDNHVDGLVWLQFWLRQEHWZHHQ³VWDWHDJHQF\´DQG³SXEOLFDJHQF\´,QWKHFXUUHQW
context the distinction LVPHDQLQJOHVV7KHTXHVWLRQEHIRUHXVLVZKHWKHUD³SHUVRQ´
under section 2080 includes a public or government entity as opposed to a natural person
or business organization.
10

The language of CESA contains specific provisions for the protection of
endangered and threatened species and was enacted in 1984, long after the 1957
HQDFWPHQWRIWKH)LVKDQG*DPH&RGH¶VJHQHUDOGHILQLWLRQRI³SHUVRQ´7KHVWDWXWRU\
language, taken as a whole, and including sections 2053, 2055, and 2081, strongly
VXSSRUWVDFRQFOXVLRQWKDWWKH/HJLVODWXUHLQWHQGHGVWDWHDJHQFLHVWREH³SHUVRQV´XQGHU
section 2080.
We note, however, that the three decisions relied upon by the trial court do not
directly support this conclusion.

Anderson-Cottonwood involved the application of section 2080 to a public agency,
the Anderson-Cottonwood Irrigation District, whose operation of a pump diversion
facility resulted in the killing of endangered winter-run chinook salmon. ( Anderson-

Cottonwood, supra, 8 Cal.App.4th at pp. 1558í1560.) The issue of whether the district
ZDVD³SHUVRQ´XQGHUWKHVWDWXWHZDVQRWUDLVHGEXWDVVXPHGWKHTXHVWLRQSRVHGE\WKH
case was whether the taking proscribed by the statute was limited to hunting and fishing
or encompassed lawful irrigation activity. ( Id. at pp. í
7KHFRXUWUXOHGWKHVWDWXWRU\GHILQLWLRQRI³WDNH´  86) was broad and included
killing by any means; the definition contained no limitation to hunting- and fishingrelated activities. (Anderson-Cottonwood, supra, 8 &DO$SSWKDWSSí 7KH
FRXUWKHOGVXFKDOLPLWHGLQWHUSUHWDWLRQZRXOG³OHDGWRDEVXUGUHVXOWVLQOLJKWRIWKHFOHDU
SROLF\VWDWHPHQWRIOHJLVODWLYHSXUSRVH>&LWDWLRQ@´ Id. at p. 1563.) The court relied on
the legislative policy in sections 2051 and 2052. (8 Cal.App.4th at p.  ³7KXV
CESA makes clear that its intent is to protect fish, not punish fishermen. It is
inconceivable that a statutory scheme, the purpose of which is to protect natural
resources, should be construed to allow the wholesale killing of endangered species
VLPSO\EHFDXVHWKHPRGHRIGHDWKGRHVQRWLQYROYHKXQWLQJRUILVKLQJ´ Id. at pp.
1563í 7KXVVHFWLRQ³SURKLELWVWKHNLOOLQJRIHQGDQJHUHGVSHFLHVLQWKH
FRXUVHRIODZIXODFWLYLW\´ &DO$SSWKDWS

Moreno Valley involved an agency agreement between the Department and several
public entities. The agreement was considered a permit under section 2081, and allowed
11

for the taking of an endangered species incidental to private development. ( Moreno

Valley, supra, &DO$SSWKDWSSí $JDLQZKHWKHUWKHSXEOLFHQWLWLHVZHUH
³SHUVRQV´ZDVQRWDWLVVXH$WLVVXe was whether CESA prohibited the taking of
endangered species incidental to private development. ( Id. at p. 600.) The court
suggested that CESA prohibited a taking for such a purpose. ( Id. DWSSí %XW
the court did not decide the issue, resolving the case on the issue of laches. ( Id. at pp.
í

Metropolitan also involved an incidental taking for expected private development.
(Metropolitan, supra, &DO$SSWKDWSSíí $JDLQWKHTXHVWLRQRI
whether a public entity was a person was not decided. It was tacitly assumed that the
SXEOLFHQWLW\LQWKDWFDVHWKH0HWURSROLWDQ:DWHU'LVWULFWZDVD³SHUVRQ´XQGHUVHFWLRQ
 &DO$SSWKDWSSí
Cases are not authority for propositions they do not consider. (Miklosy v. Regents

of University of California (2008) 44 Cal.4th 876, 900, fn. 7.) But in the context of
preservation of endangered and threatened species, would it be logical for the Legislature
to exempt government agencies from the CESA taking prohibition, when those agencies
operate large enterprises (dams, pumping stations, irrigation systems, etc.) while covering
individual hunters and fishermen and business associations, which would generally take
species in fewer numbers and in narrower scope? From a logical policy perspective, we
think not. This perhaps helps explain why three published decisions have assumed
section 2080 applies to public agencies, why the agencies did not challenge the
application in those cases, why DWR did not challenge it in the present case, and why
CESA existed for over two decades before anyone raised this issue.
This brings us to the issue of the interpretation of CESA by its implementing
agency, the Department. While we exercise our independent judgment in interpreting a
VWDWXWHZHZLOOJLYHGHIHUHQFHWRDQDJHQF\¶VLQWHUSUHWDWLRQLIZDUUDQWHGXQGHUWKH
FLUFXPVWDQFHVRIWKHDJHQF\¶VDFWLRQV Yamaha Corp. of America v. State Bd. of

Equalization  &DOWKíState Water Resources Control Bd. Cases (2006)
1&DO$SSWKí 7KH'HSDUWPHQWDVDPLFXVFXULDHLQWKHSUHVHQW
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proceedings, asks us to defer to its administrative regulations implementing the incidental
take permitting process.
Section 2081, subdivision (d) gives the Department the authority to adopt these
regulations, which are codified at California Code of Regulations, title 14, section 783.0
HWVHTDQGDUHLQWHQGHGWR³LPSOHPHQW>@6HFWLRQDQG6HFWLRQ . . ´ &DO
Code Regs., tit. 14, § 783.0.)10
7KH'HSDUWPHQW¶VUHJXODWions contemplate that the incidental take permitting
process applies to state agencies. Code section 783.1 essentially restates the language of
VHFWLRQLHWKDWQR³SHUVRQ´PD\WDNHDQHQGDQJHUHGRUWKUHDWHQHGVSHFLHVH[FHSW
as provided by several OLVWHGODZVRU³DVDXWKRUL]HGXQGHU>WKHUHJXODWLRQV@LQDQ
LQFLGHQWDOWDNHSHUPLW´ &DO&RGH5HJVWLW 783.1, subd. (a).)
Code section 783.2, which governs permit applications, requires additional
information in the application if the applicanW³LVDFRUSRUDWLRQILUPSDUWQHUVKLS
association, institution, or public or private agency . . . ´ &DO&RGH5HJVWLW
§ 783.2, subd. (a)(1).) Code section 783.6, which governs transfers of permits, exempts
the transfer of a permit from DepartPHQWDSSURYDOZKHQWKHUHLVD³VDOHPHUJHU
annexation, consolidation or other acquisition of an institutional, corporate, or public
HQWLW\SHUPLWKROGHUE\DQRWKHUHQWLW\´ &DO&RGH5HJVWLW 783.6, subd.
(a)(2)(A).) And, in a special order governing the incidental take of a salmon species
being considered for threatened or endangered status, the regulations specifically permit
WKH³>W@DNHRI6DFUDPHQWR5LYHUVSULQJ-run chinook salmon . . . incidental to operation of
the State Water Project facilities . . . ´ &DO&RGH5HJVWLW 749, subd. (a)(4).)
7KXVWKH'HSDUWPHQWFRQVLGHUVDVWDWHDJHQF\WREHD³SHUVRQ´VXEMHFWWRWKH
incidental take permitting process.
We thus conclude that, given the context and policies of CESA, including the
policy of species preservation made expressly applicable to state agencies, as well as the
VWDWXWRU\ODQJXDJHH[SUHVVO\UHIHUULQJWRVWDWHDJHQFLHVWKDWDVWDWHDJHQF\LVD³SHUVRQ´
10

:HUHIHUWRVHFWLRQVRIWKH&DOLIRUQLD&RGHRI5HJXODWLRQVWLWOHDV³&Rde

VHFWLRQ´
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within the meaning of section 2080. Additionally, interpreting section 2080 to exclude
state agencies would lead to the unreasonable result that major actors, whose operations
result in the taking of endangered and threatened species, would be exempt from the
general take prohibition.
Intervenors present no applicable or persuasive authority to support their proposed
interpretation of section 2080.
Intervenors rely on a 1984 Attorney General Opinion, which concluded that
section 67 did not apply to state or local government agencies because such agencies
ZHUHQRWDQ³RWKHU W\SHRIDVVRFLDWLRQ´ZLWKLQWKHPHDQLQJRIWKHVWDWXWH 
Ops.Cal.Atty.Gen. 355, 360 (1984).) But this conclusion was made within the context of
potential criminal liability for violations of sections 1601 and 1603, that prevent
diversion of stream flow without notice to the Department. The Attorney General
2SLQLRQLVEDVHGRQWKHJHQHUDOLQDSSOLFDELOLW\RIWKH3HQDO&RGHWR³ERGLHVSROLWLF´LH
state and local government agencies, as opposed to natural persons and corporations. (67
Ops.Cal.Atty.Gen., supra , at p. 359, fn 5; see Pen. Code, § 7.) Since criminal liability is
not at issue in this case, the Attorney General Opinion is distinguishable.11
Intervenors also rely on an August 5, 2008 memorandum of a Deputy Attorney
General, written to adviVHWKH'HOWD9LVLRQ%OXH5LEERQ7DVN)RUFHUHJDUGLQJ³WKHOHJDO
tools available under the California Fish and Game Code to protect threatened,
endangered and other imperiled species, which may have the effect of reducing and/or
reallocating water use for eFRV\VWHPSURWHFWLRQSXUSRVHV´:HKDYHWDNHQMXGLFLDOQRWLFH
of the memorandum. While expressing an opinion that state and local government
DJHQFLHVDUHQRW³SHUVRQV´XQGHUVHFWLRQWKHPHPRUDQGXPDFNQRZOHGJHVWKHWULDO
FRXUW¶VUXOLQJLQWKHSUHVHQWFase and does not disagree with it. We do not find the
PHPRUDQGXPWREHSHUVXDVLYHDXWKRULW\IRULQWHUYHQRUV¶SRVLWLRQ

11

While an Attorney General Opinion is entitled to our respect and careful
consideration, it does not bind this court. (See Thorning v. Hollister School Dist. (1992)
11 Cal.App.4th 1598, 1604.)
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In addition, intervenors rely on Wells, in which our Supreme Court concluded that
DSXEOLFVFKRROGLVWULFWZDVQRWD³SHUVRQ´ZKLFKFRXOd be sued under the California
False Claims Act (CFCA; Gov. Code, § 12650 et seq.). (Wells, supra, 39 Cal.4th at
p.  &)&$GHILQHV³SHUVRQ´LQHVVHQWLDOO\WKHVDPHPDQQHUDVVHFWLRQ *RY
Code, § 12650, subd. (b)(8); see Wells, supra, at p. 119 7KHFRXUWQRWHGWKDW³WKH
VWDWXWRU\OLVWRIµSHUVRQV¶FRQWDLQVQRZRUGVRUSKUDVHVPRVWFRPPRQO\XVHGWRVLJQLI\
public school districts, or, for that matter, any other public entities or governmental
DJHQFLHV´ Wells, supra, at p. 1190.)
But Wells LVGLVWLQJXLVKDEOH)LUVWWKH&)&$GHILQLWLRQRI³SHUVRQ´RULJLQDOO\

included governmental agencies, but was amended to delete government agencies prior to
the adoption of CFCA. This was a significant indicator of a legislative intent that
government agHQFLHVZHUHQRW³SHUVRQV´XQGHU&)&$ Wells, supra, 39 Cal.4th at pp.
1191í1192.)
Second, Wells was decided in a different context from the present case. The
linchpin of the Wells ruling was the financial protection of public school districts from
WKH³GUDFRQLDQOLDELOLWLHVRIWKH&)&$´ZKLFKLQFOXGHGRXEOHDQGWUHEOHGDPDJHV
(Wells, supra, 39 Cal.4th at p. 1193; see id. DWSSí 7KHFRXUWUHDVRQHGWKH
Legislature could not have intended to subject budgetarily restrained and financially
strapped school districts to such liabilities, given their responsibility to provide free
public education. (Id. at pp. í
Here, we are not dealing with a statute that imposes financial liabilities. We are
dealing with a statute intended to preserve precious natural resources. The rationale for
the Wells holding simply does not apply here.12
Intervenors fashion an argument based on the Federal Endangered Species Act
(FESA) (16 U.S.C. § 1531 et seq.) and Moreno Valley³&(6$ZDVLQODUJHSDUW
12

Dicta in the Wells discussion suggests its iQWHUSUHWDWLRQRI³SHUVRQ´ZRXOGDSSO\
to government agencies in general, not just school districts. But the rationale of the
reasoning is still to protect entities from severe financial hardships caused by damage
judgments, sometimes of double and treble damages. Those considerations do not obtain
here.
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PRGHOOHGXSRQ)(6$>@´ZKLFKZDVHQDFWHGLQ Moreno Valley, supra, 44
Cal.App.4th at p. 603; see id. at p. 602.) At the time CESA was enacted in 1984, a FESA
provision permitted an incidental taking for private development under certain
circumstances. (Id. at p. 602.) When the Legislature enacted CESA it did not include
this FESA provision. ( Id. at p. 603.) The Moreno Valley court concluded that the
DEVHQFHRIWKH)(6$SURYLVLRQVKRZHGWKDW³WKH/HJLVODWXUHGHOLEHUDWHO\FKRVHQRWWR
DGRSWWKDWSURYLVLRQLQWRWKHVWDWHVWDWXWH´ Id. at p. 604.)
Intervenors observe that at the time CESA was enacted, FESA expressly defined
³SHUVRQ´WRLQFOXGHVWDWHDJHQFLHV 3XE/1R-205, § 3, subd. (8) (Dec. 28, 1973), 87
Stat. 884.) Intervenors argue the failure to include state agencies in the CESA definition
of person shows an intent that state agencies not be considered persons. The flaw in this
DUJXPHQWLVWKDW³SHUVRQ´ZDVGHILQHGE\WKH)LVKDQG*DPH&RGHLQbefore the
enactments of both FESA and CESA. We cannot read significant meaning into the
/HJLVODWXUH¶VIDLOXUHWRUHvisit a general-definition statute almost three decades old when
it enacted CESA. We certainly do not see the type of express rejection of a FESA
provision at issue in Moreno Valley.
Intervenors also fashion an argument based on former article 4 of CESA, sections
2090 through 2097. Former article 4 was enacted in 1984, but was sunsetted on
January 1, 1999. (Stats. 1984, ch. 1240, § SSí 2097, as amended by
Stats. 1993, ch. 337, § S 7KHDUWLFOHZDVHQWLWOHG³6WDWH$JHQF\&RQVXOWDWLRQ´
DQGDVGHVFULEHGE\WKH'HSDUWPHQWLQLWVDPLFXVEULHI³SURYLGHGDQDOWHUQDWLYHPHDQV
IRUVWDWHDJHQFLHVWRREWDLQDXWKRUL]DWLRQWRWDNHDQHQGDQJHUHGRUWKUHDWHQHGVSHFLHV´13
6HFWLRQSURYLGHGWKDWVWDWHDJHQFLHVGHVLJQDWHGDV³OHDGDJHQFLHV´ of projects
subject to the California Environmental Quality Act (CEQA) (Pub. Resources Code,
§ HWVHT PXVWFRQVXOWZLWKWKH'HSDUWPHQW³WRHQVXUHWKDWDQ\DFWLRQDXWKRUL]HG

13

In the ensuing discussion, we refer to the specific statutory provisions of former
DUWLFOHZLWKRXWFRQVWDQWO\UHSHDWLQJWKHZRUG³IRUPHU´²as it is obvious to the reader
the provisions are no longer in effect.
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funded, or carried out by the state lead agency is not likely to jeopardize the continued
H[LVWHQFHRIDQ\HQGDQJHUHGRUWKUHDWHQHGVSHFLHV´  2090, subd. (a).)
6HFWLRQSURYLGHGWKDW³>L@IMHRSDUG\LVIRXQGWKH>'@HSDUWPHQWVKDOO
determine and specify to the state lead agency reasonable and prudent alternatives
consistent with conserving the species which would prevent jeopardy to the continued
existence of the species or the destruction or adverse modification of the habitat essential
to the continued existence of the species. . . . If a taking incidental to the project is found,
the [D]epartment shall determine and specify to the state lead agency reasonable and
prudent measures that are necessary and appropriate to minimize the adverse impacts of
the incidental taking. [¶] Any taking that is in compliance with the alternatives or
PHDVXUHVVSHFLILHGXQGHUWKLVVXEGLYLVLRQLVQRWSURKLELWHGE\´&(6$
Section 2092, subdivision (a) provided that if consultation with the Department
SXUVXDQWWRVHFWLRQOHDGWRDILQGLQJRIMHRSDUG\³WKHVWDWHOHDGDJHQF\VKDOOUHTXLUe
reasonable and prudent alternatives consistent with conserving the species which would
SUHYHQWMHRSDUG\´  VXEG D  6XEGLYLVLRQ E SURYLGHGWKDW³>L@IVSHFLILF
economic, social, or other conditions make infeasible the alternatives prescribed in
subdivision (a), except as provided in subdivision (c), the state lead agency may approve
DSURMHFWZKHQMHRSDUG\LVIRXQG´DVORQJDVFHUWDLQFRQGLWLRQVDUHPHW²including
³UHDVRQDEOHPLWLJDWLRQ . . measures as are necessary and appropriate to minimize the
adverse impacts of the project upon the endangered species or threatened species . . . ´
(§ VXEG E   6XEGLYLVLRQ F SURYLGHGWKDW³>D@VWDWHOHDGDJHQF\VKDOOQRW
approve a project which would likely result in the extinction of any endangered species or
WKUHDWHQHGVSHFLHV´  2092, subd. (c).)
Intervenors claim that these provisions of former article 4 show a legislative intent
WRWUHDWVWDWHDJHQFLHVGLIIHUHQWO\IURPWKH³SHUVRQV´GHILQHGLQVHFWLRQDQGWRH[HPSW
state agencies from the take prohibition of section 2080. We see no such intent. Former
article 4 provided an alternate means for a state agency to obtain authorization for an
otherwise prohibited take, through consultation with the Department and implementing
alternatives or mitigation measures to minimize the incidental taking of an endangered or
17

threatened species. By stating in section 2091 that a taking in compliance with former
DUWLFOHZDV³QRWSURKLELWHGE\´&(6$WKH/HJLVODWXUHDFNQRZOHGJHGWKDWDWDNLQJnot

in compliance with former article 4 was prohibited by CESA. That is, the section 2080
take prohibition did apply to state agencies and former article 4 merely provided an
alternative means for a state agency to obtain proper take authorization.14
Intervenors also base an argument on sections 2053 and 2054, additional findings
and declarations made by the Legislature in enacting CESA.
,QVHFWLRQWKH/HJLVODWXUHILQGVDQGGHFODUHVWKDW³LWLVWKHSROLF\RIWKHVWDWH
that state agencies should not approve projects as proposed which would jeopardize the
continued existence of any endangered species or threatened species . . . if there are
reasonable and prudent alternatives available consistent with conserving the species or its
habitat which would prevent jeopardy. [¶] [R]easonable and prudent alternatives shall be
developed by the [D]epartment, together with the project proponent and the state lead

agency, consistent with conserving the species, while at the same time maintaining the
project purpose tRWKHJUHDWHVWH[WHQWSRVVLEOH´ ,WDOLFVDGGHG
,QVHFWLRQWKH/HJLVODWXUHSURYLGHGWKDW³LQWKHHYHQWVSHFLILFHFRQRPLF
social, or other conditions make infeasible such alternatives, individual projects may be
approved if appropriate mitigation DQGHQKDQFHPHQWPHDVXUHVDUHSURYLGHG´
,QWHUYHQRUVDUJXHWKDWWKHVHWZRVHFWLRQVGHPRQVWUDWH³DFDUHIXOO\FRQVLGHUHG
DSSURDFKWRVWDWHDJHQFLHV´DQGWKDWLQWHUSUHWLQJVHFWLRQWRDSSO\WRVWDWHDJHQFLHV
would conflict with section 2054. Intervenors posit a case where a project would cause a
take, would jeopardize a species, and there are no feasible alternatives. Intervenors claim
that in such a case section 2054 would allow the take, but section 2080 would not,
because section 2081, subdivision (c) prohibits the Department from issuing a permit
where to do so would jeopardize the existence of the species.
14

Intervenors rely on a 1998 report prepared by the California Research Bureau, at
the request of State Senator Byron Sher, which expresses an opinion that the sunsetting of
former article 4 rendered CESA inapplicable to state agencies. The report is essentially
the opinion of one Bureau staff member, and is based on a narrow reading of the
GHILQLWLRQRI³SHUVRQ´LQVHFWLRQ:HGLVDJUHHZLWKWKHFRQFOXVLRQVRIWKHVWDIIUHSRUW
18

This argument is flawed for two reasons. First, sections 2053 and 2054 were
linked to the now-defunct consultation provisions of former article 4. As the August 5,
$WWRUQH\*HQHUDOPHPRUDQGXPREVHUYHVWKHVHFWLRQVZHUH³NH\HG´WRWKH
FRQVXOWDWLRQSURYLVLRQVDQG³>E@HFDXVHWKHVWDWHDJHQF\FRQVXOWDWLRQSURFHVVVXQVHWIURP
[CESA] on January 1, 1999, the status and continued applicability of these legislative
LQWHQWSURYLVLRQVLVXQFOHDU´
Second, the posited conflict is a false one. Section 2054 does not say a state lead
agency may approve a project that jeopardizes a threatened or endangered species.
Indeed, section 2092, subdivision (c) SUHFOXGHVDSSURYDORIDSURMHFWWKDW³ZRXOGOLNHO\
UHVXOWLQWKHH[WLQFWLRQRIDQ\HQGDQJHUHGVSHFLHVRUWKUHDWHQHGVSHFLHV´7KLVLV
consistent with section 2081, subdivision (c). Section 2054 requires mitigation measures
where there are no feasible alternatives. This is also consistent with the general take
prohibition scheme, because section 2081, subdivision (b)(2) requires full mitigation of
an incidental take.
Intervenors contend that interpreting section 2080 to include state agencies would
infrinJHXSRQ':5¶VVRYHUHLJQIXQFWLRQRIRSHUDWLQJWKH6WDWH:DWHU3URMHFW
,QWHUYHQRUVUHO\RQWKH³ZHOO-settled rule of statutory construction that absent express
language to the contrary, governmental entities are excluded from the operation of
general statXWRU\SURYLVLRQVZKLFKLPSOLFDWHWKHH[HUFLVHRIVRYHUHLJQSRZHUV´
(Sacramento Mun. Utility Dist. v. County of Solano (1997) 54 Cal.App.4th 1163, 1167;
see Wells, supra, 39 Cal.4th at pp. 1192í1193.)
:HTXHVWLRQZKHWKHULQWHUYHQRUVKDYHVWDQGLQJWRDVVHUWWKHSURWHFWLRQRI':5¶V
sovereign powers, especially when DWR itself has not raised the issue but, indeed, has
FRPSOLHGZLWKWKHWULDOFRXUW¶VZULW,QDQ\HYHQWH[SUHVVVWDWXWRU\ODQJXDJHVupports the
application of section 2080 to state agencies. In addition to the language of CESA
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GLVFXVVHGDERYHWKH:DWHU&RGHUHFRJQL]HVWKH'HSDUWPHQW¶VUHJXODWRU\DXWKRULW\RYHU
state water projects. (Water Code, §§ 11160, 11900, 11901, 11917.)15
In coQFOXVLRQZHKROGWKDWDVWDWHDJHQF\LVD³SHUVRQ´ZLWKLQWKHPHDQLQJRI
VHFWLRQ7KHUHIRUHZHQHHGQRWUHDFKLQWHUYHQRUV¶DOWHUQDWLYHFRQWHQWLRQWKDW
HPSOR\HHVRIDVWDWHDJHQF\DUHQRW³SHUVRQV´16
I V . D ISP OSI T I O N
The judgment granting a peremptory writ of mandate is affirmed.17

______________________
Marchiano, P.J.
We concur:
______________________
Dondero, J.
______________________
Banke, J.

15

:HWKXVUHMHFWLQWHUYHQRUV¶DUJXPHQWWKDWRXULQWHUSUHWDWLRQRf section 2080 is
LQFRQVLVWHQWZLWKWKH:DWHU&RGH)RUWKHUHDVRQVVWDWHGLQ:DWHUVKHG¶VUHVSRQGHQW¶V
EULHIZHOLNHZLVHUHMHFWLQWHUYHQRUV¶FRQWHQWLRQWKDWRXULQWHUSUHWDWLRQRIVHFWLRQ
impairs the right of contract of bondholders, which it does not. Repayment of costs of the
State Water Project are not derived solely from water sale revenues. Bondholders can be
repaid from user charges and local property taxes of contracting entities. (See Water
Code section 11652.)
16

We also do not reach interYHQRUV¶FRQWHQWLRQWKDWWKHLVVXDQFHRIDZULWRI
mandate was procedurally inappropriate in this case. This issue is also moot.
17

With respect to documents not discussed in this opinion, the pending motions
for judicial notice are denied as moot.
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