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1 INTRODUCTION

This constitutes NOAA’s National Marine Fisheries Service’s (NMFS) biological opinion and
conference (Opinion) issued to the Bureau of Ocean Energy Management (BOEM)), as the lead
Federal agency, in accordance with section 7 of the Endangered Species Act of 1973 (ESA), as
amended, on the effects of its approval with conditions of the Construction and Operations Plan
(COP) authorizing the construction, operation, maintenance, and decommissioning of the Coastal
Virginia Offshore Wind Commercial (CVOW-C) Project under the Outer Continental Shelf
Lands Act (OCSLA). The applicant, the Virginia Electric and Power Company, doing business
as Dominion Energy Virginia (Dominion Energy) is proposing to construct, operate, and
eventually decommission a commercial-scale offshore wind energy facility within Lease Area
OCS-A 0483 that would consist of 176 wind turbine generators (WTG), three offshore
substations, and associated inter-array cabling as well as export cabling to bring electricity to
land.

BOEM is the lead Federal agency for purposes of section 7 consultation; the other action
agencies for the Project’s components include the Bureau of Safety and Environmental
Enforcement (BSEE), the U.S. Army Corps of Engineers (USACE), the U.S. Coast Guard
(USCQG), the U.S. Environmental Protection Agency (EPA), and NMFS Office of Protected
Resources (OPR)! each of whom is taking action under their respective statutory and regulatory
authorities related to approval of the COP and its conditions and therefore have corresponding
ESA section 7 consultation responsibilities. This Opinion considers effects of the proposed
Federal actions (collectively referred to in this Opinion as the proposed action) on ESA-listed
whales, sea turtles, fish, and designated and proposed critical habitat that occur in the action area
(as defined in Section 3.9 of this Opinion). A complete administrative record of this consultation
will be kept on file at our Greater Atlantic Regional Fisheries Office.

1.1 Regulatory Authorities

The Energy Policy Act of 2005 (EPAct), Public Law 109-58, added section 8(p)(1)(c) to the
Outer Continental Shelf Lands Act. The EPAct authorized the Secretary of Interior to issue
leases, easements, and rights-of-way (ROW) on the Outer Continental Shelf (OCS) for
renewable energy development, including wind energy. The Secretary delegated this authority to
the former Minerals Management Service, and later to BOEM. Final regulations implementing
this authority (30 CFR part 585) were promulgated on April 22, 2009 and amended in 2023.
These regulations prescribe BOEM’s responsibility for determining whether to approve, approve
with modifications, or disapprove CVOW-C’s COP. CVOW-C filed their COP with BOEM on
December 17, 2020, with subsequent updates in June 17, 2021, October 30, 2021, December 3,
2021, May 6, 2022, February 28, 2023, and July 31, 20232, BOEM issued a Notice of Intent to
prepare an Environmental Impact Statement (EIS) under the National Environmental Policy Act

! The NMFS Office of Protected Resources Permits and Conservation Division is proposing to issue an Incidental
Take Authorization under the MMPA and is thus an action agency responsible for consulting under Section 7 of the
ESA, whereas NMFS Office of Protected Resources Interagency Cooperation Division is the consulting agency,
under ESA regulations at 50 C.F.R. part 402.

2 The COP and appendices are available online at: https://www.boem.gov/renewable-energy/state-activities/coastal-
virginia-offshore-wind-project-construction-and

Last accessed July 17, 2023.
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(NEPA) (42 USC § 4321 et seq.) on July 2, 2021, to assess the potential biological and physical
environmental impacts of the Proposed Action and Alternatives (86 FR 35329). A draft EIS
(DEIS) was published on December 16, 2022.3

BSEE’s mission is to enforce safety, environmental, and conservation compliance with any
associated legal and regulatory requirements during project construction and future operations.
BSEE will be in charge of the review of Facility Design and Fabrication and Installation Reports,
oversee inspections/enforcement actions as appropriate, oversee closeout verification efforts,
oversee facility removal inspections/monitoring, and oversee bottom clearance confirmation.
BSEE’s approvals and activities are included as elements of the proposed action in this Opinion.

USACE issued a Public Notice (NAE-2013-00418)* describing its consideration of CVOW-C’s
request for a permit pursuant to Section 10 of the Rivers and Harbors Act of 1899 (33 U.S.C.
403) and Section 404 of the Clean Water Act (33 U.S.C. 1344) on September 15, 2022. In the
USACE notice, the applicant’s proposal includes 176 WTGs and three offshore substations
(OSSs) connected by a network of inter-array cables. Offshore export cables will extend from the
lease area to an onshore cable landing area. USACE’s permit is included as an element of the
proposed action in this Opinion.

EPA is proposing to issue an OCS Air Permit to CVOW-C. Dominion Energy submitted an
application on March 15, 2022 and the permit application was deemed complete on February 7,
2023. As of August 2023, no draft permit has been issued for public comment. This permit will
be issued pursuant to the provisions of Section 328 of the Clean Air Act (CAA) and the Code of
Federal Regulations (C.F.R.) Title 40, Part 55, and will be effective until surrendered. EPA
anticipates including emission limits, operating requirements and work practices, and testing,
recordkeeping, and reporting requirements. Anticipated air emission sources are the marine
vessels to be used to support construction and operation/maintenance, and any generators or
other emission sources at the WTGs and offshore substation. EPA’s OCS Air permit is included
as an element of the proposed action in this Opinion.

The USCG administers the permits for private aids to navigation (PATON) located on structures
positioned in or near navigable waters of the United States. PATONS and Federal aids to
navigation (ATONS), including radar transponders, lights, sound signals, buoys, and lighthouses
are located throughout the Project area. It is anticipated that USCG approval of additional
PATONSs during construction of the WTGs, OSS, and along the offshore export cable corridor
may be required. These aids serve as a visual reference to support safe maritime navigation.
Federal regulations governing PATON are found within 33 CFR part 66 and address the basic
requirements and responsibilities. USCG’s proposal to permit installation of additional aids to
navigation are included as elements of the proposed action in this Opinion.

3 The DEIS is available online at: https://www.boem.gov/renewable-energy/state-activities/coastal-virginia-
offshore-wind-commercial-cvow-c-draft

Last accessed July 17, 2023.

*Public Notice is online at https://www.nao.usace.army.mil/Media/Public-Notices/Article/3247305/nao-2013-
00418-cvow/

Last accessed July 17, 2023.
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